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Honorable Commission Members

Sacramento Local Agency Formation Commission
1112 I Street, Suite 100

Sacramento, CA 95814

Re:  LAFCo Policy Discussion Paper:
en Space and Agricultural Land Preservation Policy (LAFC 12-03

Dear Chair Tooker and Honorable Commission Members:

This office has been retained by Reynen & Bardis (“R&B”) to address the proposed Open
Space and Agricultural Land Preservation Policy (“Preservation Policy”), which is calendared for
a public workshop before the Sacramento Local Agency Formation Commission (LAFCo) on
Wednesday, November 1,2006. We look forward to the opportunity to participate in the workshop.

We have had the opportunity to review the proposed Preservation Policy and write to urge
LAFCo not to consider adoption of this policy. As we explain in detail below, the Preservation
Policy is virtually unprecedented and, as crafted, is likely beyond the power of LAFCo to enact. The
Preservation Policy seeks to encroach upon the Constitutional home rule power of cities to regulate
land use within their boundaries. It does so without articulating any legal basis to support such
action and without any effort to comply with the California Environmental Quality Act (“CEQA”).
Moreover, even assuming that LAFCo could adopt such a policy, the proposed Preservation Policy,
devoid of any practical funding mechanism or reasonable consideration of practical implementation
issues, is simply misguided.

LAND USE REGULATION IS A CITY/COUNTY FUNCTION

Article XI, Section 7, of the California Constitution rests plenary authority over local health,
safety and welfare with cities and counties, conferring upon them the “police power” to “make and
enforce all local police, sanitary and other ordinances and regulations not in conflict with the general
laws.” Regulations regarding land use arise through this police power of cities and counties and
zoning and pre-zoning for annexation of land are exclusively their province - a widely recognized
right confirmed by the California Supreme Court in Associated Home Builders, Inc. v. City of
Livermore (1976) 18 Cal.3d 582. These powers derive from the “home-rule” provisions in the
California Constitution and cannot be abrogated by statute. Taschner v. City Council of Laguna
Beach (1973) 31 Cal.App.3d 48 [city power]; Scrutton v. County of Sacramento (1969) 275
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Cal.App.2d 412 [county power]. Itis apparent from this Constitutional empowerment that the state
legislature is not free to delegate land use authority to other governmental entities. Accordingly,
while the legislature has provided that each county will have a LAFCo, the implementing legislation
-commonly referred to as the Cortese-Knox-Hertzberg Act (“CKH”) - acknowledges this exclusivity
and requires that any decision on annexation “be based upon the general plan and prezoning of the
city.”

It is axiomatic that the decision of how to zone land within its boundaries lies completely
within the discretion of the affected city or county. That discretion even applies to a decision by a
city regarding whether it wants to expand its boundaries and, if so, what zoning will apply to the
annexed land. In light of this Constitutional imperative, it necessarily follows that a LAFCo has no
authority to control land uses within the cities and counties. The proposed Preservation Policy,
which seeks to mandate mitigation of agricultural land through permanent preservation on a ratio
basis, quite plainly runs afoul of the home rule provisions of the Constitution.

The Constitutional imperative that places plenary police powers with cities and counties did
not go unrecognized by the legislature when it adopted CKH. To the contrary, the legislature made
it clear that LAFCos have no power to impose any conditions on annexation that would directly
regulate land use. Accordingly, Government Code §56375, subdivision (a) provides that:

“A commission shall not impose any conditions that would directly
regulate land use density or intensity, property development, or
subdivision requirements.”

The proposed Preservation Policy seeks to directly regulate land use density and intensity and
property development through its proposed mitigation requirement for development of agricultural
land, which would be required during the pre-zoning process. In other words, the Preservation
Policy would result in denial of an annexation application that did not require mitigation for lost
agricultural land as a component of the pre-zoning process. Such a policy has no basis in law and
is clearly proscribed by LAFCo’s implementing statutes.

In light of these facts, LAFCo should not pursue a policy that it has no constitutional or
statutory right to adopt or enforce.

CEQA COMPLIANCE IS REQUIRED BEFORE LAFCO COULD ADOPT THE
PRESERVATION POLICY

Even if LAFCo had the constitutional and statutory right to consider adoption of the
Preservation Policy, the current proposal places the cart before the horse - it seeks to consider the
policy before complying with CEQA. Application of CEQA to policies like the proposed
Preservation Policy is not new. This issue has already been considered by the courts and compliance
with CEQA has been held applicable. Compliance with CEQA is mandated, here, because the






